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ACTION. 


1. In an action of jactitation or slander of title, the defendant must 
cither deny the slander, which would be a waiver of title, or admit the alle- 
gation, and aver his readiness to bring suit. The court would, in such 
alternative, either proceed to investigate the facts of the slander, and give 
damages; or order suit to be brought Proctor vs. Richardson et al., 


2. But in this action the defendant may well set forth his title in his 
answer, and the court will at once proceed to adjudicate upon the respec- 
tive titles without a new suit....... ceteeneasevesooceees eeenee eeveccccccescncess Canneee 


3. Where there is no answer to an action for slander of title, the plaintiff 
cannot take final judgment by default, without proving the facts alleged... 


4, So, in an action for slander of title against the vendor, charging him 
with asserting that he intended to bring suit for the property, for the benefit 
of his minor children, in right of their deceased mother, the under tutor 
must be made a party defendant 


5. The hypothecary action is barred by the lapse of ten years after the 
plaintiff ’s right to sue has accrued, and before the institution of suit. 
Lanusse vs. Minturn, 
6. In a petitory action, where the defendant holds by a title translative 
of property, and in good faith, after the lapse of ten years, he will hold the 
property against a better title by prescription, acquirendi causd....... oo 


7. Where the object of a suit is to avoid a judgment, and the assignment 
of property under it, to the party, as being in fraud of the rights of other 
creditors of the judgment debtor, it is to be regarded as a revocatory 
action, by which creditors may cause to be annulled any contract or trans- 
action, so far as they may have been injured by it... Fennessy vs. Gonsoulin, 419 
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8. Every device, contrivance or machination, by which a creditor may 
have been prejudiced, may form the subject of the revocatory action 

Fennessy vs. Gonsoulin, 

9. The assignment of property to the wife, to satisfy her judgment against 

her husband for her paraphernal effects, is essentially a datien en paiement ; 

and, like other contracts, may be attacked in the revocatory action within 

the year, as made in fraud of creditors.......... pelea ei tne enniemmn aes 


10. The revocatory action given to creditors to annul contracts made in 
fraud of their rights, may have for its object any contract or transaction of 
the debtor, especially confessions of judgment, anticipated payments, and 
even a refusal to accept an inheritance in fraud of the rights of creditors, 

Muse, Syndic vs. Yarborough et al., 


11. A sheriff ’s sale, or forced alienation under a fraudulent and collusive 
judgment, confessed by the debtor in favor of a creditor, giving a prefer- 
ence over other creditors, may be avoided by the syndic of all the creditors 
in the revocatory action................++ Biabeieueisbionuiscavensivinseoweaeenes Ae eee 


12. The revocatory action to annul a fraudulent sale, brought by the 
syndic of the creditors, is not prescribed if it is commenced within a year 
EE SE ren ctivccvevsiviinnans: meseomnmvomscnseniens Sapsuinoavean Sesacee 

13. But although the direct action to annul a judgment of separation of 
property, on the ground of fraud and collusion, may be prescribed, yet the 
party cannot be precluded from offering evidence to invalidate it, when 
opposed to him by way of exception by the defendant.................. er 


ADMINISTRATOR. 


1. An administrator appointed in another state, cannot sue or administer 
on the estate of the deceased, in this state, without being first authorized to 
do so by one of our Courts of Probate. M‘Rae’s Administratrix vs. M‘ Rae 


2, Where a party sues as administratrix, and amends her petition so as to 
claim in her own right, the amendment will be rejected, as changing the 
mature Of the action. .........cccccccccosseee-sees bdecenatnendsnennaivinannticsasndinees 


APPEAL. 


1. No appeal lies from an order of the probate judge, requiring an under 
tutor to institute suit against the tutor of certain minors, for his removal 
from office, on the ground of alleged insolvency. 

Laurent vs. Saillard, Under Tutor, etc. 


2. An appeal does not lie from the City Court of New-Orleans, to the 
Supreme Court, even when the sum exceeds three hundred dollars. 

Drapér vs. Terrill et al. 

3. Appeals from the City Court of New-Orleans, must be taken to the 

District or Parish Court in the first instance............00...6.. ceeeeseeeeeseeees 


419 


ib. 


21 


a 


ab. 


ab. 


ab. 


ib. 


36 
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4. The appeal will be dismissed when the evidence is insufficient to test 


the correctness of the judgment below................+ Draper vs. Terrill et al. 81 


5. Damages will not be awarded the appellee for delay, when the appel- 
lant has taken the appeal to the wrong court, if by this act he hastens the 
tiie when the plaintiff may resort to his execution....... bielanicacaaee Te 


6. The law provides that appeals from the presiding judge of the City 
Court of New-Orleans, shall be intermediate, i. e., through the Parish 
Court. This court cannot examine a case on its merits in a direct appeal, 
even with the consent of parties. .............+ Marsoudet vs, Bienvenu, et ul., 122 


7. A direct appeal cannot be taken from the City Court of New-Orleans 
to the Supreme Court; nor can the right of appeal be given by a rule of 
the City Court, as every power must come from above....... Bell vs. O’ Rourke, 124 


8. The return day of the appeal, cannot be prolonged by the clerk or 
judge a quo, for time to make out the transcript, or to do any posterior act. 
Laville vs. Rightor, 198 


9. When there is no defence and no evidence to examine the merits, the 
court will exercise its discretion and not dismiss the appeal, but affirm the 
judgment with ten per cent. damages and costs...... Sumner et al. vs. Bertoli 268 


10. When the appellee has obtained the dismissal of the appeal, without 
a decision of the case upon the merits, the appellant still has the right of 
again appealing, and having the judgment of the inferior court renewed 
if he claims it within the year................0+ Smith et al. vs. Vanhille, et al., 380 
11. The service of citation and petition of appeal, after the return day, is 
irregular, and would be fatal if objected to in the written motion and prayer 
for the dismissal of the appeal................+6+ eniinntinnitias Morton vs. Graham, 449 


12. But the appearance of the appellee cures all irregularities in the ser- 
vice of the citation of appeal, except those which are stated in the written 
application for dismissal............0....seesseees Atenteesaence Sicennieniiawinenenibihelinniie ib. 


13. Where a suspensive appeal is taken and dismissed, its effect is gone. 
The second appeal taken within the year, does not suspend the operations of 
the judgment appealed from. Such suspension can only follow an appeal 
taken within ten days after notification of judgment... Fisk vs. Hart et al., 464 
14. Citations of appeal must issue from the court a qua ; and an appli- 
cation on the fourth day after the return day, for an extension of time to 
cite in the appellee, comes too late............c:ccceeeeeeee Bradford vs. Irwin, 509 


ATTACHMENT. 


1. An attachment will not lie in an action by one partner against another, 
for his share of the partnership gains, before any liquidation of the accounts 
between them, because the plaintiff cannot swear positively to the amount 
Of LG SUN GE LO TRI i aes RRa Sai ice egee cvawavndewacanes Levy vs. Levy et al., S77 


- 
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ATTORNEY. 


1. When the record shows the appointment of an attorney of absent heirs, 
under the signature of the judge of Probates and seal of his court, and the 
certificate states, he was duly appointed, it will be presumed he was regu- 
larly appointed.....,...........ee008 ..Michel’s Heirs vs. Michel’s Curator et al., 


2. The attorney for absent heirs, is not bound to make a formal opposi- 
tion to the application of the curator for the sale of the succession property. 
It is sufficient if he writes on the petition that he approves, or has no 
objection to it....,....... ee eT cinwewn piebegeR Neen NRnNnee re 


AUDITORS. 


1. Auditors are appointed to state the respective accounts of the parties 
litigant, and they are bound to do so with sufficient precision and minute- 
ness, to enable the court to judge whether they correctly rejected or allowed 
the various articles in the accounts....... -M‘Micken vs. Ficklin’s Curator, 


BAIL. 


1. In an action against bail or a surety in a recognizance for the 
appearance of the accused, at the first term thereafter : Held, that where 
the principal afterwards appears, is tried and acquitted, or a nolle prosequi 
is entered before judgment on the bond for the forfeited penalty, the bail is 
SIRI, 5s spicninci res ealavaciaunee ls ter eaisedewestontinod State vs. Prendergast, 


2. So, if while a motion is pending in court to obtain judgment against 
his bail, on the recognizance bond, the accused not having appeared, the 
district attorney enters nolle prosequi, as to him, the bail is thereby 
IIE iscciinsviicstinannaniceniiameinnaebneensiaihannaslen ranean tae 

3, Where the sheriff ’s return shows the first bail had surrendered his 
principal, and procured his bond to be cancelled ; in the absence of his tes- 
timony, it will be presumed to have been assented to by the creditor. 

Hurris vs. Brown et al., 

4. So where the bail bond is transferred to the creditor, at any time 

before trial and judgment against the bail, it is sufficient.............. ieee 


BILLS AND PROMISSORY NOTES. 


1. Where the master of a ship draws a bill in favor of the agents and 
consignees of a vessel for supplies and disbursements they have made, and 
with their knowledge that he drew as master, and not on his own account, 
he will not be liable as drawer...... ae an -sseeLineoln et al, vs. Smith, 


2. The drawer of a bill may show that he drew it as agent of another, 


TET TIOE GIF AO OWT BUCOUNE,. 5.5.5.5 seins. csceinvsesss ove vnoespv oeuvre bee eseces recacececss 
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ab. 
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3. The forms of public instruments are regulated by the laws of the’ 
country in which they are made. So, a protest made in another state, 
which wants the seal required by law in that state, will not be received in 
evidence, as such, in this,,...............ccecceescsees .Tickner et al. vs. Roberts, 


4. When there is no proof of a demand upon the drawee of a bill, the 
court cannot presume one. Until this is shown, the drawer is not liable...... 


5. Where there is no demand shown to have been made on the drawee, 
but the drawer supposing one had been made, thought himself liable and 
promised to pay the draft; Held, that the promise was made in error, and 
is iinciisiasncstrncacabecunemceal dessives sirdaccdaduedaennedizecta 


6. The onus probandi of showing a demand lies on the plaintiff. The 
adverse party cannot show that no demand was made...........scesseeeeeeeees 


7. The endorser of an accommodation note is to be considered in the 
light of a surety, and when sued may produce the original contract on 
which the note was given, to show that it was stipulated, the note should 
not be negociated............cscccccscccesseses Louisiana State Bank vs. Senecal, 


8. Where a firm is sued as endorsers, and one of the partners excepts to 
the jurisdiction of the court, because he had obtained a respite; Held, that 
he is liable to be sued when the respite is not pending, and is out of court ; 
but if he shows the time has not expired, the suit will be dismissed as to 
UB ccecewtccacesccudvaesedcecuces aeevaceszeced Peyrouz et al. vs. Dubertrand et al., 


9. Proof of notice to the endorsers of the protest, results from the 
certificate of the notary, duly made according to law..............0.000s008 gaeus 


10. The holder of a bill or note, may give notice to the endorser he 
intends to hold liable, and these cannot complain that the other or previous 
endorsers were not notified..................0000005 eeduacwandes wiseevenssunedemeies 


11. The endorsers receiving notice of protest should notify the previous 
endorsers, in order to hold them liable....................ceeececeeecteesceeee aeaate 


12. Where the endorser pays a note secured by mortgage, even after 
protest, on which he was bound as surety, a legal subrogation results from 
the payment. On producing authentic evidence of payment, he is entitled 
to an order of seizure and sale of the mortgaged premises. 

Tulane vs. Wilcox, 


13. Where the holders of a promissory note signed an agreement with 
other creditors of the maker, “ granting him an extension of two years for 
the payment of their claims,” and there is no evidence of his acceptance of 
these terms, the endorser will not be discharged. 

Hefford et al. vs. Morton et al., 


14. When it is admitted that the payees of a bill of exchange were only 
used for the purpose of collection, the drawer is dispensed with proving 


AGE 


14 


ib. 


ab. 


ib. 


29 


32 


ab. 


ab. 


ab. 


115 
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that the bill was put in circulation, and paid by him on its return protested, ; 
in order to charge the acceptor... ...........ccseecceseeseees Priestly et al. vs. Bell 


15. An endorsement on a note signed by the husband and wife, made by 
the latter after the death of the former, that it shall be paid out of the pro- 
eéeds of his succession, is neither a novation of the debt or an extension of 
time, which will discharge the surety.............0000 Robechot vs. Folse et al., 


16. The acceptors of orders left in their possession, are not released from 
the fact that the orders are withdrawn from them on their refusal to pay 
when called on. They cannot pay over the funds drawn for, to the drawer, 

White et al. vs. New-Orleans Architect Company, 


17. The act of 1821, (1 Moreau’s Digest, 93,) provides, that the notary 
keep a record of his protests of notes and bills, signed by himself and two 
witnesses ; and the act of 1827, authorizes the notary’s certificate from his 
record, to be given as evidence of notice to the endorsers, but this does not 
exclude other modes in which notices may be given and proved. 

M Donough vs. Thompson et al., 

18. Where a bill is assignable only by endorsement, a person who obtains 
possession by a forged endorsement of the name of the payee, acquires no 
interest in it, although ignorant of the forgery ; and the original holder may 
recover the amount from the acceptor, even if the latter has paid it. 

Dick et al. vs. Leverich, 

19. So the acceptor of a bill, who has paid it in error, to a holder who 
had no right to receive, may recover back the amount thus paid.............. 


20. The record and judgment of a suit obtained in another state, to which 
the defendant was no party, will not be received in evidence, to prove the 
forgery of the endorser’s signature to the bill sued on, and that the plaintiff 
OO ins cis nicciicretinintinenaitnseiiemsininiecemnteannins 


BOUNDARY. 


1. Where the procés verbal of a sale states it to be of a plantation two 
arpents front, by forty arpents in depth, “ the lines converging,” the pur- 
chaser does not acquire eighty superficial arpents in a parallellogram, of two 
by forty arpents..........scsesesseeseees COnevvecsesooesess -Williamson vs. Hymel, 

2. In actions of bornage, a dividing line long established between the 
parties, and referred to in the procés verbal of sale of the plantation to the 
plaintiff, will be taken as the true one, in preference to running a new line, 
more in accordance with the calls and distances, and which give to the 
plaintiff a larger boundary..............ssssesssssersereeeseeenerseceeeeresasecneeeeees 

Where the boundary line between the original proprietors of two 
contiguous tracts of land, has been fixed by judicial decision, and become 
final, it will have the effect of res judicata between the subsequent proprie- 
tors, holding under the original ones respectively. Brownson vs. Richard, 


AGE 


126 


228 


573 


ab. 


ab. 
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414 
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BUILDER’S PRIVILEGE. 


1. Payments made by the proprietor to the undertaker, in anticipation, 
are considered in regard to furnishers of materials, as if not made; and he 
can exercise his privilege against the proprietor, by claiming it before the 
time of payment stipulated arrives........... sssecsees Baldwin vs. Wood et al., 


2. But the material man must show that the proprietor has made antici- 
pated payments, or has paid before the debt is due, before he can exercise, 
or be entitled to his privilege................ceceeeeeeees nnnvvstutsewenuocies Steecesese 


COLORED PERSONS. 


1. A subsequent marriage of the putative father with the mother when 
the parties are persons of color, does not legitimate the children born before 
marriage ; although they are acknowledged in the marriage celebration. 

Thomassin vs. Raphael’s Executor, 


2. Persons of color can only legitimate their children born before 
marrige, by a declaration before a notary and two witnesses, if it has not 
been made at the registering of their births or baptisms....... seoccoeecsees soeee 


COMPENSATION. 


1. A plea in compensation cannot be sustained against one of several 
joint obligors; and a partnership debt cannot be opposed in compensation 
to an individual claim of one of the partners............ Morton vs. Graham, 

2. Compensation or payment by operation of law, may be pleaded and 
allowed at the trial, or at any time before judgment ; and, perhaps, even 
after, on an injunction, when the debt has been extinguished by legal 
compensation, previous to judgment....... Commercial Bank vs. Mayor et al., 


CONFLICT OF LAWS. 


1. The forms of public instruments are regulated by the laws of the 
country in which they are made. So, a protest made in another state, 
which wants the seal prescribed by law in that state, will not be received in 
evidence as such, in this state. ‘The laws of that state will not be disre- 
garded by any parol evidence to the contrary....... Ticknor et al. vs. Roberts, 


2, Contracts made in another state, in accordance with its laws, will not 
be declared null by our courts, because such contracts would not be valid 
according to the laws of Louisiana. They will be enforced here as regards 
the parties to them, when they are valid there..Andrews vs. His Creditors, 


3. Where a debtor makes contracts and transfers of his property in 
another state, on the eve of insolvency, which are permitted by its laws, and 
comes to Louisiana, where he is arrested and imprisoned, and claims the 


77 
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ib. 
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ib. 
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benefit of our insolvent laws, which declare such contracts and transfers 
fraudulent, and denies its benefits to such as are guilty, the case will be 
decided by the Louisiana Laws, and their aid and protection withheld from 
the MBOLIONE 656 56 css cecsicevecccees sbusinnseaneenee ..... Andrews vs. His Creditors, 


CONTEMPT OF COURT. 


1. The use of abusive and impertinent language and epithets towards the 
court, or any one of the judges thereof, contained in a petition for a 
re-hearing, signed by the party and filed with the clerk, is good and 
sufficient grounds for an attachment, to show cause why the party offend- 
ing shall not be fined and imprisoned for a contempt of court. 

State vs. Richard R. Keene, 

2. Where a party signs a petition for a re-hearing, with his own name, 
using contemptuous language, and is the plaintiff in the case, he will be 
considered as acting in his individual capacity, although he be a licensed 
attorney, and punished as such for a contempt of Court............seeseeeeeee 0s 


3. The maximum punishment for a contempt of court, committed by a 
party to a suit, is ten days imprisonment, and a fine of fifty dollars, and the 
COSES.o...00eeeeee teseee Case eee ee eeeeeeereceeeneees rrr oteeeevescees teeeeeescees teeeee 


CONTRACT. 


1. In a commutative contract when the plaintiff tenders payment 
agreeable to the terms fixed on, if the defendant fails or refuses to comply 
on his part, he will be considered as in default, and liable in damages for 
his non-compliance......... smeebunt as teaeueueewetateuewaccaneuen Hyde vs. Grigsby, 


2, Where the plaintiff erected certain buildings, in pursuance of a 
contract with the defendant, and the latter took possession without making 
any objections to the work, he cannot afterwards urge that there were some 
slight variations from the contract, in order to withhold payment. 

Mitchell et al. vs. Curell, 


3. Where instalments of the price of certain work are payable, either in 
cash, or notes at short dates, the payer is chargeable with the discount 
i a eT eeaseuenvese Gulu 


4. The undertaker or builder cannot recover items for work not agreed 
to be done in the written contract............eeccee0e Wisiv cheb ERE aise eenaw’s nee ene or eens 


5. So where the plaintiff sues on a contract, he cannot recover ona 
QUANTUM METULE....ceerereeeeees eseeseeeseceeseeees OO crerecccescerscccecserscercceesooece 
6. It is a settled principle of law that he who is notified of a contract 
being made for him by a person pretending to have authority, subject to his 
ratification, is presumed to ratify it immediately, or repudiate it. 
Pitts vs. Shubert, 
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ib. 


ib. 
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ab. 
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7. In all contracts, each party is bound ¢imely, to communicate to the 


other, whatever it is his interest and right to know, and what is within the 


knowledge and power of either....0........cececceeee Livaudais vs. Perret et al. 294 


8. Where, in a contract, certain facts are expressly stated, all the conse- 
quences necessarily resulting from them, are implied and enter into the 


contract.......... wucundelerveeieeceas wecaee Aceon widevedeake ..Durrive et al. vs. Frére, 374 


9. Whatever in a contract would have been clearly assented to by both 
parties, if it had been mentioned at the time, makes part of it...... iigisdateia ‘i 
10. Contracts entered into in other states, as it relates to their validity, 
and the capacity of the contracting parties, are to be tested in this state by 


ab. 


the law of the place where they are made....... Andrews vs. His Creditors, 464 


11- So, contracts made in another state, in accordance with its laws, will 
not be declared null by our courts, because such contracts would not be 
valid according to the laws of Louisiana. They will be enforced here, as 
regards the parties to them, when they are valid where made........... seeeeee 


CORPORATION. 


1. The payment of money by the president without an order from the 
board of directors of a corporation, is irregularly made, even when advanced 
in payment of a just claim, and made on a verbal direction of a majority of 
the board of directors. But the company cannot recover it back in an 
action against the president, when it was justly due, and there was no reason 
for withholding it........+.......Wew-Orleans Building Company vs. Lawson, 


2. Officers of corporations are liable for losses and defalcations of the 
under officers, when this loss falls on the company in consequence of their 
negligence or omission of duty: So, where it was the duty of the president 
to take a bond with security from the secretary of the Pontchartrain Rail 
Road Company, and he omitted or neglected to do it, he was made person- 
ally liable for the defalcations of the secretary, to the amount of the bond 
he was bound to take...... Pontchartrain Rail Road Company vs. Paulding, 


3. Tow-boat companies will be made liable for the injury occasioned to 
vessels while they have them in tow, unless it is shown not to have been 
occasioned by their fault or negligence. 

Adams et al. vs. New-Orleans Steam Tow Boat Company, 

4. Corporations are responsible for every injurious act from which they 
are not exempted by law; and when incorporated for a particular object, 
without specifying their powers and mode of obtaining the property of 
individuals, they are bound to proceed according to existing laws. 

Mabire vs. Canal Bank, 

5 A company incorporated to make a Canal through the swamp, will 
not be allowed to stop up the natural drains, and lay the adjacent lands 
under water, over which the company were not allowed to pass, without 
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first compensating the proprietors in damages ; especially when there is no 


express provision in their charter authorizing it...Mabire vs. Canal Bank, 83 


6. The corporation of New-Orleans, was entitled to subscribe for and 
pay in its own bonds, bearing 5 per cent. interest, payable semi-annually, 
half a million of stock in the Commercial Bank, and its dividends to be 
applied in payment of the interest on its bonds, etc. ; Held, that when the 
bank had to advance the interest before the share of corporation dividends 
became sufficient to pay, the latter was bound to refund the Bank. 

Commercial Bank vs. Mayor et al. 213 


7. The bank is entitled to charge interest on the amount of its advances 
to the corporation, to pay interest on its bonds............. eeieawessacvassteesers ab. 


8. Stockholders of a corporation are considered partners in trade, and 
when one partner fails to furnish his quota of the capital stock, and it is 
furnished by the other partners, he is chargeable for the advance, with 
NIT isissicrtissscntnenssvicinstensiutisia taccilaeantewmiendniaiadan shale eaeblenbetEt ab. 


9. Where the corporation of New-Orleans became a stockholder, by 
being permitted to subscribe and pay its stock in its own bonds, bearing an 
interest, payable semi-annually, it is bound for the payment of this interest 
as it becomes due, or to refund the bank, when it advances funds for this 
i ae eae Commercial Bank vs. Mayor et al., 217 


CURATOR. 


1. When the curator gave bond and took the oath, about thirty days after 
his appointment, and at the same time presented a petition, and obtained an 
order for the sale of the succession property, the sale was held valid as 
palates 60 PUPOANOER 05 6i0csss sssencseeseend Michel’s Heirs vs. Michel’s Curator, 149 


2. The curator ud hoc can only be allowed his fee for defending the 
interest of an absentee, contradictorily with him or his representative, and 
is to be paid by the person whose interest he defends. 
Whitney et ux vs. O’Bearne et al., 266 
3. Where two or more persons apply for the curatorship of a succession, 
exceeding three hundred dollars in value, who are equal in their preten- 
sions and qualifications, the probate judge should give it to the first two 
applying............ Pinexenncennniensnatiient yeni -Turner et al. vs. Kirkman, 289 


4, When a curator’s bond is forfeited by a failure to comply with its con- 
ditions, and such failure and breach of the condition of the bond is alleged, 
a right of action accrues against the surety, which authorizes the party 
injured to maintain suit on the bond in the courts of general jurisdiction. 
Parmlee & Baker vs. Brashear, 320 
5. So where a tableau of distribution has been filed and the curator 
ordered, but neglects or fails to pay when thus legally required, the credi- 
tor has at once his remedy on the bond.,..........66 ante deeneneene ae | 
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6. The appointment of a curator to a succession, as a vacant estate, fixes 
conclusively the capacity in which he acted, although, in fact, the estate 
was not vacant, and the minor heirs were known. His responsibilities will 
be those attaching to the office of curator, and not to those of a tutor, who 


should have been appvinted. 
Brownson, Administrator, etc. vs. Baker’s Creditors, 


COSTS. 


1. The plaintiff cannot recover costs, even in an attachment suit, if 
there is no amicable demand shown, when one might have been made. 
Babcock et al. vs. Shirley, 


DAMAGES. 


1. In doubtful cases the lowest sum should be taken as the measure of 
damages, and as the safest rule to establish the amount of loss; so, in 
allowance of a claim for loss of cotton from several parcels, when the evi- 
dence is not clear, the lowest price of the different parcels will be taken as 
the standard instead of the average. 

Brander et al. vs. N. O. Cotton Press Company, 

2. The owner cannot claim for loss on cotton delivered back in a damaged 
state, when he fails to prove that it was received in good order, or that it 
was damaged while in the possession of the defendants’ agent......... dsecase 

3. The master of a vessel who fails to deliver goods he has taken on 
freight, cannot be made to pay higher damages than the price of the articles 
at the place of delivery................00. einai Burke, f. w.c. vs. Clarke et al., 


4. Where there was no defence and no evidence to enable the court to 
examine the case on its merits; and when the appeal is evidently taken for 
delay, the court will exercise its discretion and not dismiss, but affirm the 
judgment with costs and ten per cent. damages. Sumner et al. vs. Bertoli. 


DEMAND. 
1. Demand of payment must be made personally, or at the domicil of 


the maker of a note, in order to bind the endorser, when no particular place 
is designated for payment...... wauuchoeweteanccuwacsusea Oakey et. al. vs. Beauvais, 


2. It will not suffice, on the notary’s being told that the maker of the 
note had removed, or lived in another parish, to refrain from further 
demand, and merely to notify the endorser of the non-payment of the note. 
In such cases the endorser will be released. .............cecseeeceeetceeeecees eer 


DEPOSIT. 


1. A bank is bound for the amount entered as a deposit on the bank 
book, to the credit of the depositor, by any of the clerks, when there is no 
evidence of fraud or collusion between the clerk and the depositor. 

Mechanics’ and Traders’ Bank vs. Banks, 
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DISCUSSION. 


1. The plea of discussion should be overruled when there is no actual 
tender of any specific sum to meet the expenses. Robechot vs. Folse et al., 


DISTRICT COURT.—seExE surIsDICTION. 


DISTRINGAS. 


1. The certificate of the notary that the defendant refuses to produce 
certain slaves, ordered to be partitioned by a judgment of the Court of 
Probates, places him in the situation of a defendant in the ordinary courts, 
who refuses to comply with its judgment, ordering him to do or refrain from 
doing something specified. On this evidence a writ of distringas will issue 
to compel a compliance............scccccecccccccssscess Traverso et al. vs. Row, 


2. An absolute and not a qualified writ of distringas will issue, when it is 
shown that the defendant refuses to comply with the judgment of the court 


DOMICIL. 


1. The domicil of a person is his home, where he establishes his 
household and fixed residence, and this domicil is not changed by his occa- 
sional absence in another parish, where he owns property, attending to his 
business there, when it is his intention to return.............Zanner vs. King, 


DONATION. 


1. A donation of slaves or other property susceptible of mortgage, 
according to the provisions of the Civil Code of 1808, was null and void, if 
not recorded or transcribed in the office of the register of mortgages. 

Penny et ux. vs. Toulouse et al., 


2, So, where a donation was made of a slave by a father to his child in 
1815, and the act of donation was never recorded in the office of the regis- 
ter of mortgages, it was held to be null as to third persons......... erascontecenne 

3. Where the deceased, in his last moments, expressed a wish to make a 
donation or present of a sum of money to a particular friend, and directed 
one of several promissory notes for this sum, to be handed to her, but died 
before it was done ; Held, that this was not a valid donation or bequest, as 
it was not contained in his will, nor the donation made before the death of 
the testator........... Secacbaboresanmencseree Elkins’s Heirs vs. Elkins’s Executor, 


EVICTION. 


1. Where a judgment of eviction has been obtained by a third person 
against the vendee, it is not necessary that a writ of possession issue against 
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him to complete the eviction. The vendee may voluntarily abandon the 


premises, and he is exonerated from paying the price. 
Melancon’s Heirs vs. Duhamel et al., 


2. So, where the vendor tenders a renunciation in due form by the person 
obtaining the judgment of eviction; relinquishing all advantages under it, 
the vendee is not required to accept it and pay the price, if any act has 
been done in the mean time to invalidate the title......+....cccsscecssseeceseses 


EVIDENCE. 


1. Where a witness swears he has seen the signature of a certain firm, 
and believes the endorsement on the note in suit to be its signature, but has 
seen it so seldom that he is not certain, having never scen the members of 
the firm write. He also says, the signature shown him he believes to be 
endorsed by one of the members, whom he always understood made such 
endorsements, and he would have taken this note as being endorsed by the 
said firm in this way: Held, that this evidence is insufficient to prove the 
endorsement... ......cccsscesccseeee eaasaavexeuseatedceeenaas . Thatcher vs. Goff et al., 


2. A witness must have seen the party sign, or received letters, or paid 
bills, afterwards acknowledged by him, or have had some other equivalent 
means of knowledge derived directly from the party, to give evidence of 
His GIGHALUIC, «665 5cscccscesceee: se aebiesaccedanes dauseeadvenccebanseaduaaae aa 


3. Parole evidence is inadmissible to show that the intention of the holder 
of a note, in taking a special endorsement on it, was for the purpose of nova- 
tion. The intention of the party must be sought in the words or the lan- 
guage of the endorsement.............ccccececsseereseees Robechot vs. Folse et al., 


4. Testimony or proof of the admissions or declarations of a party, made 
to third persons, by which it is attempted to charge or render him liable, is 
the weakest kind of evidence....... ethan .Hendricks’s Curator vs. Mon, 

5. The evidence must be full and conclusive, to sustain an action of nul- 


lity, on the ground that the judgment sought to be annulled was obtained 
through fraud and the ill practices of the defendant 


6. Under the plea of payment, where proof of actual payment of a part 
of the debt is shown, and presumptive evidence that all has been paid, is 
offered, it must be conclusive, even after the lapse of many years, or it will 
De hinallQweds vis ccccceneccctaccess ccecweusueces .» Thompson vs. Thompson’s Heirs, 

7. Parole evidence is inadmissible to prove that a balance is still due the 
vendor, when the notarial act of sale, on its face, states the sale is made for 
CUR eri scccekesceidadwerieved ncnasnavdandeuimeynasaaiades sieaidewaias Forest vs. Shores, 

8. The acknowledgment of payment in a notarial act of sale, is conclu- 
sive between the parties, unless contradicted by a counter-letter, or the 
answer of the party to interrogatories on facts and articles..+.....csccseessee 
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9. The record of a final judgment will not be received in evidence, when 


it appears the judgment has not been signed by the judge. 
Williams et al. vs. Holloway, 


10. A party cannot complain of the introduction by his adversary of his 
own letters in evidence, as rebutting testimony ; they are the best evidence 
which can be offered against him...........00.06+ Skillman vs. Leverich et al., 


11. A party who is surprised by unexpected evidence, although he cannot 
object to it, will be relieved on his affidavit upon an application for a new 
MEE ncisinesenesive ssenetensokienevan senvesesrcoeenene vieoniaieennceenn nie ene ‘ 


12. The notary who protests, is a competent witness to give evidence 
that notice was duly given to the endorsers... M‘ Donough vs. Thompson et al. 


13. Where the answer admits the defendants “*.endorsed the notes sued on” 
it requires no further proof of their signatures. .... ......:scsesseceeecesceeseces 


14. The record and judgment of a suit obtained in another state, to 
which the defendant was no party, will not be received in evidence to prove 
the forgery of the endorser’s name and signature to the bill sued on, and 
that the plaintiff had paid it in error. It cannot be received for more than 
to prove such a verdict and judgment was rendered, 7. e., rem ipsum. 

Dick et al. vs. Leverich, 


EXECUTORS. 


1. After executors have taken notes from the debtor of a succession they 
administer, bearing ten per cent. interest, they cannot afterwards cancel 
these and take another in their place bearing a less interest. 

Kemp’s Heirs vs. Kemp’s Executors. 


2. So, testamentary executors are not only accountable for what actually 
came into their hands, but are bound to administer faithfully, and are res- 
ponsible for losses occasioned by their negligence......... ..ccescseeesseeseeeeees 


3. An administratrix cannot be legally called on to pay any debt of the 
succession she administers, except before the Probate Court ; so, she is not 
bound to tender the balance of the price of a tract of land to avoid being 
put in mora by the vendor’s plea for a rescission of the sale. 

Ferrari’s Administratrix vs. Lambeth et al. 


4. If one of several executors who receives a legacy, takes his share of 
the responsibility and performs the duties, his share of the commissions is 
compensated by the legacy, and does not go to his co-executor. 

Elkins’s Heirs vs. Elkins’s Executor, 


5. Where an executor takes a suspensive appeal from an entire judgment, 
and it is shown that he retains in his hands a sum evidently due, indepen- 
dent of the sums controverted in the appeal, he will be condemned to pay 
five per cent. damages on the entire judgment .........sesssssesesecseseseseessees 
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FRAUD. 


1. Where sales of certain slaves are made by public acts in due form of 
law, having the appearance of verity and good faith on the face of them, 
and the vendee afterwards mortgages these slaves to his creditor, who is 
ignorant of the fraud practised by the vendee upon his vendor, in acquiring 
them, the mortgagee’s right will not be affected by the fraud between the 
original parties......... ...... Foster's Heirs vs. Foster’s Administratriz et al., 401 


2. A bond fide purchaser, ignorant of the nature of the sale to his vendor, 
cannot be affected by any fraud between the original parties So, a mort- 
gage, being in the nature of an alienation, the mortgage creditor, who had 
no knowledge of the fraud between the mortgagor and his vendor in 
acquiring the mortgaged property, will not be prejudiced by it............ ib. 


FREIGHT. 


1. It is not of the essence of the contract of affreightment, that the 
merchandize should be transported in the same vessel to the port of 
destination. In case of necessity, the captain or owner may repair the 
vessel, or furnish another to complete the voyage and earn the freight. 

Tio et al. vs. Vance, 199 


2. If the merchant refuses to allow repairs, or permit the captain to 
employ another vessel, the owners of the chartered vessel will be entitled 
to the whole freight of the full voyage, although the cargo is not delivered 


at the port of destination...............cceeeeeees aiecucauses deaxacsecnessecewssseaea ab. 


3. So, where a vessel was so much injured on the second day of her 
voyage as to make it necessary to return to port and repair, and when a 
large part of the cargo was so damaged that it was sold by order of the 
port wardens, for whom it might concern, and the remainder unfit to ship 
without repacking: Held, that the freighters of the vessel were bound to 
pay full freight, as if the cargo had been delivered at the port of destina- 
tion, by declining to re-ship, on being notified ten days after the accident, 
that the vessel was ready to take in the cargo and proceed on the voyage.. ib. 


GUARANTY. 


1. In case of a continuing guaranty unti] a certain period, the guarantor 
cannot revoke it in the meantime, at his pleasure, in such manner as to 
render the condition of the person guaranteed more onerous, without 
indemnifying him for liabilities already incurred. He will be allowed to 
renew notes and obligations to which he was a party under the guaranty at 
CNG PRG OCRUNGI v5 cccexcassscncscuceaderdssasdcessiecieerens Williams vs. Reynolds, 230 


2. The person guaranteed is not bound to receive any thing but money 
in discharge of his claims under the guaranty. He is under no obligation 
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to the guarantor to accept the transfer of a stock of goods from the debtor, 
or a dation en paiement....... eascewe sesscseteccseseceeses Williams vs. Reynolds, 230 


3. Notice to the guarantor by the guarantee, that the debtor has failed, 
and that he is on his paper to the amount of his guaranty, is sufficient to 
RT BR isinccsnccsvesnsssinwrssermeisssenesis eneesecessoneesoaeesees eeeceeeersses 


HEIRS. 


1. Where a natural child dies, leaving neither ascendants nor descendants, 
his natural brothers and sisters will inherit his succession, to the exclusion 
Of GLb OUhOLS... sccscsccesesseecscs aides Laclotte’s Heirs vs. Labarre, Tutor, &c., 


2. Where dispositions mortis causd, exceed the disposable portion, the 
forced heir can claim his legitime, and the deduction necessary to make it 
up, shall be made pro raia, without any distinction between universal and 
particular legacies............. ... Pere Theall vs. Theall’s Legatees, 


HUSBAND AND WIFE. 


1. Where the separate property of the deceased wife was inventoried as 
common, or part of the community, and adjudicated to the surviving 
husband at its estimative value, it will be liable, in his hands, to such debts 
or mortgages as may be acquired thereon by third persons, before the heirs 
of the wife assert their legal rights as proprietors by inheritance, 

Foutelet et al. vs. Dugas, 


2. A woman is incapable of exercising any civil functions, except those 
especially declared by law: so, a woman cannot be appointed curatrix of 
the estate of an absentee........ Ferrari’s Administratriz vs. Lambeth et al., 


3. It does not follow, that because a woman cannot be appointed curatrix, 
she cannot, as a female beneficiary heir, have the administration of the 
WUCCOMEIOR COL IOP GNCONIOR: < sasiiccacin'ecddnccecsawcevcdiecceecesseteesceasecsesenseeee : 


4. In an action for separation of property between the wife and her 
husband, a receipt, or acknowledgment of the latter, that he had received a 
certain sum belonging to the former, is insufficient to bind his creditors; as 
to them, the receipt of the money must be proved by other evidence. 

Lucket vs. Lucket et ul., 


5. Money advanced by the wife’s father to her husband, to make 
improvements on a piece of land he had given her, which he afterwards 
touk back and gave a slave in licu of it, cannot be recovered by her in a 
suit for separation of property against her husband. It belongs to the 
COMMUNILY......ccccccccrreseccccsccerecsoreses Sceeeeeseees svacooccees viennigheeneieaanimnt 

6. The assignment of property to the wife to satisfy her judgment 
against her husband, for her paraphernal effects, is essentially a dation en 
paiement; and is like other contracts, liable to be set aside, as made in 
fraud of creditors, if attacked within the year....... Fennessy vs. Gonsoulin, 
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7. The mere acknowledgment in a marriage contract, of the receipt of 


money by the husband, is not conclusive against his creditors. 
Fennessy vs. Gonsoulin, 


8. Where the judgment creditor has a mortgage on the property set over 
to the wife in satisfaction of her judgment against her husband, it will be 
liable in her hands 


S Oe SAR e eee ee FH Cee EHO HEEH EEF SHH EHS HEHEHE EEE ESS SHEETS HHH EES EEE EEE TESTES 


9. A judgment of separation of property is null if it has not been 
executed by payment of the claims of the wife, evidenced by an authentic 
 isicrstsiticniatainitaitasstaihainasiiigl Muse, Syndic, vs. Yarborough et al., 


10. A voluntary separation of property between husband and wife, is 
null; there must be a judgment, followed by a bond fide execution, or it 
produces no effect, even between the parties............cssssecssseeeeseeeeeesees 


11. When the wife gives in evidence, in an action against others, a 
judgment against her husband, the burden of proof is on her to show when 
fraud and collusion is alleged, that such judgment was fairly obtained. 

Bostwick vs. Gasquet et al., 


12. A judgment of separation of property is null under the code, if it has 
not been executed by payment, &c., evidenced by authentic act, or a bond 
Jide non-interrupted suit to obtain paymMent............sccececcseceesscecceesesoees 


13. A judgment of separation of property, duly obtained and published, 
places the parties in the situation as if no community had ever existed...... 


14. Property in possession and administered by the husband, is presumed 
em Dealheagy Oe Cie CIES ov noose cisinnncisnsmivssaeonnienmnreiaelnnemices 


15. Where the husband assists and joins his wife in an act of mortgage, 
his property in the thing thus mortgaged, is bound by it. 

Muse, Syndic, vs. Seeber, 

16. The wife may alienate her paraphernal property with the consent of 

her husband; but if the husband has received, individually, the amount of 

the paraphernal property thus alienated, the wife has a legal*mortgage on 

all his property for reimbursement............. Prerrtrc rere Babin vs. Brosset, 


17. Where a sum of money was received by the husband and wife 
jointly, during marriage, which constituted her paraphernalia, and there is 
no evidence that the money thus received was converted to his individual 
use, the wife has no legal Mortgages esis .ccc.cccccvsssccessesssoceccvensdecsscececens 


INJUNCTION. 
1. On a motion to dissolve an injunction on its face, the facts stated in 
the petition are to be taken as true.......... ce... cecsscscessceed isk V8. Hart, 


2. Damages will not be awarded if an injunction be wrongfully sued out 
only as to a part of the demand, and sustained as to a part. In case of 
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partial success, the plaintiff in injunction should not be visited with the 
same penalty, as if he had been wholly in the wrong............Fisk vs. Hart, 


3. Where an injunction is wrongfully obtained, with a full knowledge of 
the judgment and claim of the adverse ‘party, it will be dissolved, with full 
damages allowed by law....... st eeeeseccscesesese SElby vs. Marionneauz et al., 


4, The syndic may restrain by injunction the proceedings of creditors 
against the property of a ceding debtor, even in the hands of third persons, 
and more especially when these creditors are represented by the syndic, in 
relation to the property surrendered......... weesveiea Muse, Syndic, vs. Seeber, 


INSOLVENCY. 


1. An insolvent debtor, even in actual custody, who applies for the 
benefit of the insolvent laws, relating to voluntary surrenders, and none of 
his creditors attend or make opposition to the proceedings, he will be 
IR 5 cserniscsisennce pamiateceubesseeearees w.seeeeHagan el al. vs. Leverich, 

2. So, where a debtor in the prison limits made a cession, and claimed 
the benefit of the law relating to voluntary surrenders of property, and the 
judgment creditors with others, appeared before the notary without making 
objection or opposition to the proceedings under this law, as inapplicable 
to the case, it was considered a waiver on their part, and the debtor is 


entitled to his discharge, together with his surety in the prison limits bond, 


3. Where it was shown that the debtor was in business, and in good 
credit after he gave a mortgage to secure a creditor, but made a surrender 
of his property about four months afterwards: Held, that the mortgage 
was valid, even as to other creditors.......... deeercon’ Jucobs vs. his Creditors, 


4. A judgment recovered by a creditor against his debtor within three 
months of his insolvency, according to the usual forms of judicial proceed- 
ing, will not be declared nu// when there is no evidence of collusion between 


TRO PATS... cccesscewscien aaa tlesiseviecleweneseievenm sévevet Toussaint vs. his Creditors, 


5. The article 3323 of the Louisiana Code, declaring that mortgages 
given and inscribed within three months previous to the failure of the 
debtor, shall be declared null, as presumed to be given in fraud of creditors, 
unless a real and effective value is shown at the moment of the contract, 


relates to conventional and not judicial mortgages..................06005 canes oe 


6. So, where a judgment was rendered, and inscribed in the mortgage 
office more than ten days before the failure of the debtor, and no collusion 
is shown: Held, that it is valid and entitled to full effect as a mortgage 
debt ......0000¢ puidvss ostenast'ceans diapseeaetees gealonien sapiens erasnewenes pivaveeeessilee sees 


7. Where a debtor cedes all his property, both real and personal, to his 
creditors, and afterwards sells a part of it, although not placed on his bilan, 
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such sale will be regarded as a nullity, as being made of property the debtor 
had no right to sell, and will not support the prescription of one year. 
Duplessis vs. Boutte et al., 342 


8. Where a debtor makes contracts and transfers of his property to 
certain of his creditors in preference to others, in another state, which are 
not deemed fraudulent in regard to other creditors by its laws, and comes 
to Louisiana, where he is arrested by a creditor from that state, and claims 
the benefit of our insolvent laws: Held, that his case must be governed by 
the provisions of these laws, which grant a discharge to the debtor who is 
not convicted of fraud. Such contracts and transfers being deemed in 
fraud of creditors by our insolvent laws, will be so declared by our courts, 
and their protection denied to the insolvent.......4ndrews vs. his Creditors, 464 


9. The syndic representing all the creditors when there has been a cessio 
bonorum, as well as every other creditor, when there has been no cession, 
is entitled to an action to annul any fraudulent contract made in fraud of 
creditors by the insolvent debtor. It is not necessary to the exercise of this 
action, that opposition on the ground of fraud be made to the proceedings 
before the notary within ten days of the apppointment of syndic. 

Muse, Syndic, vs. Yarborough et al., 521 
10. All the property of a ceding debtor passes to his creditors, whether it 


be included in his schedule or not...............eecececee wees ooasaue cusisuiddddbacess - i. 


11. A contract tainted with fraud, confers no rights; and property 
fraudulently disposed of, is regarded as still belonging to the debtor at the 


moment of his failure, so far as the interests of his creditors are concerned, 7b. 


INSURANCE. 


1. Insurance on merchandise consisting of crates and casks of earthen- 
ware, al and from New-Orleans to Pittsburgh; on their arrival at the port 
of destination, some were damaged; appraisers were appointed, who 
assumed as the standard value for estimating the damages, the importa- 
tion cost at New-Orleans, and fixed the damages at fifty per cent.: Held, 
that was the correct mode of ascertaining the amount for which the insurers 
were liable................ Stewart vs. Western Marine and Fire Insurance Co., 53 


2. It is not necessary to sell the sound with the damaged goods, to 
ascertain the loss. The sound goods may be valued by a broker, and the 
difference between this and the sales of the damaged goods will be the 
amount of the loss............ cites sawecduueuccaddexssaacaeds Waneseucusea gecant worsens Oh 


3. Another rule for calculating the amount of partial loss, is the difference 
between the respective gross proceeds of the same goods when sound and 
when damaged, excluding the fluctuations of the market, port duties and 
other charges at the port of destination........... 
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4, Insurers, who pay the loss of a vessel run down by a tow-boat, cannot 
recover of the owner of the latter, when the loss of the vessel insured was 
occasioned by collision with the boat, which is shown to be the result of 
accident and not of misconduct or want of skill in the persons navigating 
DE victincesovescenes sispaviceesnees Virginia Marine Insurance Co. vs. Millaudon, 

5. Where the policy effects insurance generally, and no mention is made 
of any part of the cargo being on deck, either in the application for insur- 
ance or in the policy, the insurers will not be liable for the loss of the deck 
load......... ovvenes Smith et al. vs. Mississippi Marine and Fire Insurance Co., 


6. So, the insurers are not liable for neglect to specify the cargo on deck, 
in the policy, when no mention is made of it in the application or by the 
party applying, although a bill of lading mentioning it was handed to the 
secretary before issuing the policy, but which he never read or opened...... 


INTEREST. 


1. As the law was before the adoption of the code of 1808, lands only 
were considered as literally bearing fruits. So, the price of lands and 
houses alone bears legal interest without agreement or judicial demand. 

Orso vs. Orso, 


2. Interest will not be allowed when it is not claimed in the pleadings. 
Elkins’s Heirs vs. Elkins’s Executor, 
3. Interest will not be allowed on an unliquidated claim arising on an 
express contract. So, compensation to defray the expenses and trouble of 
bringing suit, on a claim arising on an implied or quasi contract, will not 
be allowed........... eeureeconne sian devencemenenien Bertrand vs. Frazier, 
4, The promise to pay interest on a note, enters into the obligation of 
the contract, and constitutes as much a part of the debt as any portion of 

the principal sum, and interest continues to run until final payment. 

Brownson, Administrator, &c., vs. Baker’s Creditors, 
5. Payment into the hands of an administrator, of the proceeds of the 
property of a succession, will not stop interest on a debt due by it, until 


the money is paid over to the creditor............. o ecevcecscscesscscccscecs svecees . 


JUDGMENTS. 


1. The functions of the inferior Court in relation to the execution of 
judgments revised by the Supreme Court, are merely ministerial. It can- 
not render any new judgment which would authorize or render an appeal 
OCF oie cn snentsevsisecsenvsdenaneneccenesvenvenene’ Cox’s Executor vs. Thomas, 


2. The duty of the Inferior Court is to obey the mandate of the 
Supreme Court, If it does not, the party obtaining the judgment, must 
seek its enforcement by an application for a mandamus.......6..csececceeeereees 
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3. In relation to the execution of final judgments, neither party is entitled 


to an appeal. The remedy is by a mandamus or supersedeas. An appeal 


is a matter of right in cases where it lies.......... Cox’s Executor vs. Thomas, 366 


A judgment giving as its reason, that “ the jury have found a verdict in 
favor of the plaintiff,’ will be deemed sufficient and constitutional. 


M‘Donough vs. Thompson et al.,:566 


4. Where certain creditors are placed on a partial tableau, filed by the 
syndic, with privilege and mortgage by a final judgment, wnreversed, their 
claim and rank will not be disturbed on an appeal, from the homologation 
of an amended tableau giving them the same rank. The first judgment 


which fixed it is res judicata.......0..0eceeeeeeeeees Huntstock vs. His Creditors, 569 


JURY. 


1. The verdict of a jury, who are sworn as appraisers of certain lands, 
which are to be appropriated to the use of a rail road, will not be set aside 
on the certificate of one of the jury, and the opinion of witnesses, that their 
estimate of damages is too high, when there is no evidence of misconduct 
or misbehaviour in the jury who went on the land. 


Carrollton Rail Road Company vs. Avart et al., 190 


2. The verdict of the jury is entitled to the regard of the court on 
questions of fact only. On questions of law, whatever respect is due to 
the opinion of the jury, the court is bound to pronounce its own. 


Livaudais vs. Perret et al., 294 


3. In matters of fact, the court rarely interferes with the finding of an 


SE I icine: initiate seine waktecastwe . Keene vs. Reif, 304 


4, After five juries have passed upon a case, who knew the parties, wit- 
nesses and localities of the lands in contest, the last verdict will not be dis- 
turbed, although it is not free from objections, and which, if it were the first 


one, would be set aside..,.... dinasensauantdaeee ..... Bowman vs. Flower et al., 513 


JURISDICTION. 


1. When the pleadings present a question of title to real estate, the 
Probate Court is without jurisdiction to try and determine the case. 
Lavigne’s Heirs vs. Chalambert, 


2. So, where the heirs of a succession demanded that a certain lot of 
ground in the possession of a third person, claimed under an adverse title, 
should be placed on the inventory of their deceased ancestors ; Held, that 
the Probate Court had no jurisdiction, or authority to make the order 


3. Ina suit against executors requiring them to account, the widow in 
community with the testator cannot be made a party. The Court of Pro- 
bates would be without jurisdiction in a suit compelling her to refund any 
sum overpaid to her.......... seccsessesseseetnemp’s Heirs vs. Kemp’s Executor, 
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4. Heirs cannot prosecute the executors of their ancestor in the Probate 
Court, for any sum of money which they may have received from the estate 
of a deceased brother of the testator, who survived the latter. If they 
received funds they are responsible as negoliorum gestores, and can only 
be sued in courts of ordinary jurisdiction...Kemp’s Heirs vs. Kemp’ Executor, 


5. The courts of Louisiana possess equity jurisdiction, and administer 
law and equity parri passu. So, where the party erred in making an irregu- 
lar payment, the equitable powers of the court will relieve him. 

New-Orleans Building Company vs. Lawson, 


6. A motion was made exparte to allow the sheriff to correct his return 
on a fiert facias, which being refused a mandamus was prayed, command- 
ing the judge to grant the motion: Held, that in this case the Supreme 
Court cannot exercise its appellate authority to let the mandamus go, and 
the constitution gives it appellate jurisdiction only. 

Armfield and Franklin vs. Carlin, 


7. A court of ordinary jurisdiction cannot inquire into the correctness 
and validity of the appointment of an administratrix collaterally. It has 
no authority to review the judgment of the Probate Court, conferring such 
SPPOMUMONG S556 cec0isccsessscovee Ferrari’s Administratriz vs. Lambeth et al., 


8. In an action of revendication by an heir at law, demanding the pro- 
perty of gsuccession which is in the hands of the instituted heir, who claims 
and holds it under the will, the District and not the Probate Court is the 
proper tribunal to take jurisdiction, and in which the suit must be brought. 

O’Donogan vs. Knoz, 


9. Where the District Court has jurisdiction of the subject matter, and 
a will is set up as the basis of title and its validity is attacked, the court will 
decide on its validity and legal effect, as in other cases of title. ............... 

10. The District Courts have jurisdiction of cases in which the validity 
of a will is contested, in suits between different sets of heirs claiming a suc- 
cession...... evaesRbuaaacdedaccutaesusawsceeseet Trahan’s Heirs vs. Ardowin’s Heirs, 

11. In an action of revendication, persons claiming to be instituted heirs, 
under a will alleged to be lost or destroyed, will not be allowed to prove its 
existence, loss and contents, in the District Court, when it has never been 
admitted to probate.........000 cescsecsececcevecs ee -Clappier et al. vs. Banks, 


12. So, after a suit is commenced in the District Court, the cause will 
procee dwithout waiting for the plaintiffs, who claim as testamentary 
heirs, to establish the will and heirship in the Probate Court.................. 


LAND SALES AND TITLES. 


1. The sale of a tract of land by the register and receiver, under the act 
of 1814, granting pre-emption rights to actual settlers, even without a 
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patent, is evidence of title oud of the government, and the purchaser will 


hold against one who buys subsequently............ Lefebvre vs. Comeau et al., 321 


2. The confirmation of a title to a tract of land by an act of congress, will 
be considered as equivalent to a patent, and must be regarded as the best 


title out of the governmentie....eecceceececeecseeere aasnonnnte Boatner vs. Walker, 582 


3. So, where the plaintiff claims under a commissione:’s certificate in 
favor of an actual settler, foliowed by an order of survey, and an actual 
survey and location approved by the surveyor general, and the defendant 
holds under a government donation and possession since 1802, and confir- 
mation by a special act of congress in 1830: Held, that the plaintiff’s title, 
without a patent, ought not to prevail over the title confirmed to the 
defendant by ihe special act of congress............+. nilennnancihianeaadiniatie 


4. The confirmation by a special act of congress, of a particular tract of 
land, surveyed, and its boundaries defined, is equivalent to a patent; but 
when the boundaries of the confirmed claim are vague and uncertain, and 
not surveyed and located, it will not be allowed to interfere with other valid 
claims, having a location and not yet confirmed and patented. 

Slack vs. Orillion, 

5. Where the title to a particular quantity of land is confirmed to the 
claimant by a special act of congress, and before the survey and location, 
the government sells a part of the land, not necessarily embraced within the 
tract confirmed, the title of the purchaser will prevail. 


PP eee eee asereresessserseee 


6. The court and jury will look beyond the confirmation of a claim by 
the land commissioners, or by congress, emanating from the former govern- 
ments of Louisiana, in order to ascertain the extent and boundaries of the 
land claimed 


PORCH SEETHER Hee ee HEH EHH OEE EEE HEE EEE EEE HEE EHEE EE EESES SEES HES SESH ESSE SEES HOE EE® 


LEASE. 


1. Lessees have no right to complain of the city ordinances which 
restrict them in some of the uses of the leased property, provided such ordi- 
nances are legal ; and if illegal the lessee can protect himself. It does not 
invalidate his lease by dispossession, or otherwise disturb him in the enjoy- 
ment of the leased premises...........ssescseessesesseees Nicholls et al. vs. Byrne, 


2. So, where the plaintiffs leased a batture lot, for the purpose, among 
other uses, of breaking up flat boats on it, which was afterwards prohibited 
by a general ordinance of the city : Held, that the lessees were bound by 
their lease. The good government of the city requires that its police 
regulations extend alike to every lessee and land holder within its 
Incorporated liMits.........c..seceseseeceereeessereeeeners errcveccccccecceces eesceeecese ° 

3. The restriction of privileges in using leased property by city ordi- 
nances, affords no justification in withholding rent.............cccsecesseeeee eee 


79 


ab. 


587 


ab. 


ab. 


170 


ib. 
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4. The lessee is bound to allow the necessary repairs to be made on the : 
leased premises. He cannot avail himself of the occasion to quit while 
the repairs are making, but may have an allowance by a suspension of the 
rent, for the time he is obliged to quit for this purpose. 

Pontalba vs. Domingon et al., 

5. The hire or rent is due when it depends alone on the will of the hirer 
or lessee to enjoy the thing hired, or when he has not been prevented from 
enjoying it by the lessor.....,............ cececeeeceseeeed 00 ef al, vs. Vance et al., 


LEGACY. 


1. Where a prior will gave certain specific legacies, and a subsequent 
one made the testamentary executor universal legatee, without any men- 
tion of the particular legacies; and without any revocatory clause: Held, 
that the subsequent will did not revoke the particular legacies in the first, 
by omitting them and instituting a universal legatee ; but that the execu- 
tor is bound to pay them...................Sarce et al. vs. Dunoyer’s Executor, 


2. The universal legatee is bound to discharge the particular legacies, 
and is, in fact, entitled only to the residuum, after the payment of legacies 
Ne sisi iitcasionin ceuncequcnnnsicieninsanisinnnsnnan ne niiea ibaa bans Wesiatid 

3. When dispositions mortis causé exceed the disposable portion, the forced 
heir can claim his legitime ; and the deduction necessary to make it up 
shall be made pro rata, without any distinction bétween universal and par- 
Rs cacesieninnicvensdtcrmctavennatiins Theall vs. Theall’s Legatees, 


4. So, where the testator bequeathed his estate, one half to his wife and 
the other to his brother’s children, except a few legacies, but leaving a 
mother as a legatee for particular objects, she is still entitled to her legitime 
of one fourth, and the universal and particular legacies are required to be 
reduced pro rata, to make up her legitimate portion. 

Theall vs. Theall’s Legatees, 

5. Where the mother received a legacy of particular objects which 
belonged to the community between the testator and his wife, she will be 
bound to account to the widow for one half of their value...................6. 


MANDAMUS. 


1. A motion was made ex parte, to the district judge, to allow the sheriff 
to correct his return on an execution, and on his refusal, a mandamus was 
prayed for to compel him to allow the motion: Held, that the Supreme 
Court can only order a mandamus in the exercise of its appellate powers, as 
the constitution gives it appellate jurisdiction only, 

Armfield & Franklin vs. Carlin, 

2. On an application for a mandamus to allow an appeal, it was held, 
that no appeal lies from an order of the judge of probates, requiring an 
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under tutor to institute suit against the tutor of certain minors, for his 


removal, on the ground of alleged insolvency. 
Laurent vs. Saillard, Under Tutor, &c., 


MANDATE. 


1. The contract of mandate is gratuitous, unless the contrary is stipu- 
lated. So, compensation for certain services rendered as a mandatory, will 
not be allowed when it does not appear to have been in the contemplation 
of either party that a charge was to be made, or that it was usual to charge 
for such services.... ...............+......Elkins’s Heirs vs. Elkins’s Executor, 

2. He who receives a letter containing a mandate, is presumed to accept 
the terms proposed therein, unless immediately on the receipt of it a 
contrary determination is made known............ Livaudais vs. Perret et al., 

3. The plaintiff, on leaving France, appointed the defendants her 
mandatories, allowing them a commission of two and a half per cent. 
on the sales of her property. Shortly after her departure they informed her 
of an opportunity to sell her plantation, and to send them a special power. 
She complied, and wrote that she would allow only one and a half per 
cent. for selling ; and tlie letter was received the 1st of November, 1831. 
It was not acknowledged until the 15th of February following, when an 
account of sales of the property was sent, claiming two and a half per 
cent.: Held, that their silence for so long a time raised the presumption 
that the terms last proposed were accepted, and only one and a half per 
cent. was allowed for their commissions..,......Livaudais vs. Perret et al., 

MORTGAGE. 

1. The legal mortgage given the wife on the property of her husband 
for the restitution of her dot, is not regarded as of the essence of the contract 
of dower. It may be modified or dispensed with by agreement of the 
Ras oictin nacetarin inncienawenenaceeaueiematomanns Union Bank vs. Slidell, 

2. So, the wife, who isa minor, but capable of contracting marriage, 
may, with the assistance of her parents, dispense with the legal mortgage, 
and by agreement in the marriage contract, take a special mortgage for the 
security and restitution of her dot, in lieu of the legal one..................000 

3. According to the Louisiana Code, no mortgage exists, except in the 
cases expressly authorized by law. So, no tacit or legal mortgage results 
to the wife from a donation propler nuplias, especially when it is made on 
CONGO: OF SUPVIVORBIE DS. .oo505 scceccsccccaccecceccccdscanestnccctssveceencisveceuee 

4. Where the separate property of the deceased wife is inventoried as 
common, or community property, and adjudicated to the surviving husband 
at the estimative value, it will be liable in his hands to such liens or mort- 
gages as may be acquired thereon by third persons, before the heirs of the 


wife assert their legal rights, as proprietors by inheritance. 
Foutelet et al. vs. Dugas, 
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5. The article 3323 of the Louisiana Code, declaring null, mortgages 
inscribed within three months of insolvency, as presumed to be given in 
fraud of creditors, unless a real and effective value is shown at the moment 
of the contract, relates to conventional, not judicial mortgages. 

Toussaint vs. his Creditors, 118 





guaciies 











6. So, where a judgment was rendered and inscribed in the mortgage 
office, ten days before the failure of the debtor, and no collusion is shown: 
Held, that it is valid, and entitled to full effect as a mortgage debt............ ab. 


7. Where the vendor expressly renounces his privilege and mortgage in 
the act of sale, and takes notes for the price of the thing sold, neither him, 
nor those subrogated to his rights against the common debtor, can exercise 
any privilege or mortgage in case of non-payment of the notes. 
Nathan vs. Gardere, 262 


8. The legal mortgage of the wife for the restitution of her paraphernal 
ht effects, attaches to the property and rights of the husband from the date of 
the receipt of such effects by him, and not from the day on which she 
obtained judgment of separation................ weoeneal Robillard vs. Poydras, 279 





Se a 


PARTITION. 


1. When a partition in kind is shown to be impracticable, the probate 

hI judge may change his judgment, and order a sale without even the formality 

of presenting a petition,...........cesscsecscseesssees Segur et al. vs. Sorel et ux., 439 
2. A tutor’s authority to sue and provoke a partition of the property 

coming to his pupil, is sufficiently shown by exhibiting the order of a family 

meeting to that effect, and its homologation by the judge............s00sse0es - ib. 





3. In making partitions, the parish judge, acting in his capacity of 
notary, is the ministerial officer of the court.......... Traverso et al. vs. Row, 194 


4. A party may protest against a partition before the notary, and require 
him to refer the matter to the judge; provided, the objection is grounded 
on something that may properly be referred, such as an objection to the 
mode of proceeding ; but not that the judgment of partition was erroneous 
or improper....... SesGuanesbeoaseasie eassbeondvevaacsseeeabes wsasees piseeeeveenascus in me 


PARTNERSHIP. 


1. Where one partner dies, and a curator is appointed, who sues fora 
settlement of the partnership concerns, a third person cannot be even pro- 
visionally appointed to collect the debts of the firm. The curator of the 
deceased partner’s estate should be appointed....... Hoey et al. vs. Twogood, 195 


oo ee 


Se 


2. The owners of a steam-boat employed in carrying goods and passen- 
gers, are bound in solido, as a commercial partnership, for all losses 
happening by the fault of the master, even if some, or all of the owners 


eR a 


were absent and unable to prevent such loss... Burke, f. w.¢. vs. Clarke et al., 200 
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3. Stockholders are considered partners in trade ; and when one partner 


fails to furnish his quota of the capital stock, and it is furnished by the 
other partners, he is chargeable for the advance, with interest. 
Commercial Bank vs. Mayor et al., 213 
4. Where a partnership purchases a number of slaves, and one partner 
gives his notes to the vendor of the slaves for his share of the price, this is 
not a partnership, but a private debt; and the endorser who pays it, has no 
claim against the partnership....... depucabsivecectecns wacnida Nathan vs. Gardere, 262 
5. Where partners make a settlement of their partnership concern to a 
certain period, after the expiration of the partnership, and one of them . 
executes his note for the return of the capital which the other put in, he 
cannot claim a final settlement of all the partnership affairs, before he is 
compelled to pay the note...........c.ssceessseeesseceeeeeeeeMulhollan vs. Eaton, 291 


6. On the dissolution of partnership between M. & F., the former was 
appointed liquidator, to receive and pay all the debts and accounts of the 
firm ; the latter took the stock of goods at an advance of five per cent., 
and paid to his partner one-half of the price in drafts, and for the other 
half, gave his promissory note, with sureties, payable to the firm: Held, 
that M. cannot sue and recover on the note from the estate of F., in his 
own right, until he renders an account of his agency as liquidator of the 
firm, and shows he has paid debts, &c., beyond the assets or means placed 
Sh RN ia cicnecssennsnisnacnsnnenmannstinnanniin M‘Micken vs. Ficklin’s Curator, 310 

7. The partner, who, on the dissolution of the partnership, is appointed 
liquidator of the firm, cannot recover any thing from his co-partner, 
without first rendering an account of his agency as liquidator............... - tb. 


8. Entries, made in the partnership books by the liquidator of the firm, 
after its dissolution, are no evidence against the other partner.,..........0.. 0+ ib. 


9. The object sought by an action of one partner against another, when 
there has been no settlement of the partnership accounts, is to ascertain 
the profits, if any, that fall to the share of each, by a liquidation of the 
partnership affaire......ccccccrcresccccsesscccccccscescosesceses Levy vs. Levy et al., 577 


POLICE JURIES. 


1. The act of the legislature, (24th March, 1828,) empowering police 
juries and inspectors of levees, to seize and sell the lands of non-residents, 
for repairs, &c., does not authorize and empower the undertaker to exercise 
this right...........ccssscserseceecsereeesececeterseseteseseedMorgan Vs. Police Jury, 158 
2. Where the undertaker to make or repair a road or levee over the land 
of a non-resident, by an adjudication of the police jury, is prevented from 
having recourse against the land and property over which the improvement 
is made, in satisfaction of his contract, on account of their neglect to pub- 
lish the ordinance which directs the work to be done, and give notice, they 
will be liable to him for the amount of his claim..............6.. eovecee svecees . tb 
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PRACTICE. 


1. Cu questions of fact relating to the merits, even if the testimony is 
somewhat contradictory, the judgment will not be disturbed, when it does 
not appear the judge came to a wrong conclusion. 
Adams et al. vs. New-Orleans Steam Boat Company, 46 


2. After the defendant has pleaded the general issue, an amended 
answer, setting up a want of consideration, will not be received. 
Babcock et al. vs. Shirley, 73 
3. The plaintiff cannot recover costs, even in an attachment suit, if there 
is no amicable demand shown, when one might have been made.............. ab. 


4. It is incumbent on a party alleging he was led into error by the false 
representations of the adverse party, in avoidance of a contract, to prove it, 
and to show the error was produced by the conduct of this party. 

Palfrey vs. Stinson et al., 


3 
~ 


5. Where the plaintiff shows a conveyance that would complete his title, 
but fails to prove the authority of an agent of the government, who made 
the conveyance, there should only be a judgment of non-suit. 
Culliver vs. Garic et al., 88 
6. No matter can be assigned as error on-the face of the record, which 
might have been cured or explained by legal evidence. 
Harris vs. Brown et al., 90 
7. The undertaker to remove a steam-boat from a sand bar, is entitled 


to recover for his services and expenscs, although he was unable to succeed. 
Salter et al. vs. Tourné et al., 99 


8. Where, on examination of the evidence and facts, it does not appear 
the judge a quo erred, his judgment will be confirmed..................000see0s ab. 


9. Where the affidavit of certain jurors in the case, was offered in support 
of a motion for a new trial, stating they were mistaken and thought the 
verdict was for the plaintiff instead of the defendant: Held, that the prac- 
tice of permitting such affidavits ought not to be tolerated. 

Cire et al. vs. Rightor, 140 

10. An application for a jury comes too late after the cause is fixed for 
.+ Morgan vs. Police Jury, 


—_ 
ao 
~] 


11. Where the judgment says “ the plaintiff has made out his case by 
the law and the evidence,” it will be deemed to contain sufficient reasons 


within the provisions of the constitution..............cccceeceesseeeeeceeeeeee eens ab. 


12. In an action for a slander of title against the vendor, charging him 
with asserting that he intended to bring suit for the recovery of the pro- 
perty, for the benefit of his minor children, in right of their deceased mother, 
the under tutor must be made a party... ....... Proctor vs. Richardson et al., 186 
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13. No new evidence can be received on a motion for a new trial, which 


was not offered before the return of the verdict of the jury. 
Hoey et al. vs. Twogood, 195 
14. A motion to file a supplemental petition and take the answer of the 
warrantor to written interrogatories, comes too late after the trial has 
CI sisiniisia ciccnanawiniinniiieniniite Gravier’s Curator vs. Cullion et al., 269 


15. The language employed in setting out the plaintiff’s case, should 
comport with the dignity of the law and the respect due to the administra- 
tion of justice. The petition must not contain any insulting or impertinent 
expression....... ea TRe kaise Redaadudeada den tania cancakucnyneneanane Keene vs. Relf, 304 


16. It is the duty of the party excepting, to place on the record all the 
facts and documents necessary te show the incorrectness of the opinion of 
the court a qua, to which he excepts, or this court will not say there is error 
I iicisivsnianes csnaissedinsnsiannimnitndinatianntabenmnaiinceineamaiam ampulla ib. 


17. In an action for the rescission of a sale by mortgage creditors, in case 
of failure, a judgment for defendant and not one of non-suit should be 
given. The purchase still may be good, and yet the land not released from 
the previous mortgages.................ececeeeeeeseeee Hudson, Syndic, vs. Bodin, 348 


18. The right of intervenors is not concluded by consenting to the dis- 
charge of a rule for the payment of money which is the subject of contest 
in the sheriff’s hands. The petition and claim of intervention not being 
discontinued, another rule may be based on them. 
Buckner & Robinson vs. Baker et al., 459 


19. In proceedings requiring the sheriff to pay over money to certain 
parties, he must also be made a party and be heard in his defence............ 1b. 


20. In an action against the surety of a tutor, a bond given by the tutor 
for the faithful administration of the estates of the parents of the minors, 
cannot be given in evidence, to render the surety liable. 
: Stafford et al. vs. Moore, 507 
21. The Code of Practice was adopted 2d September, 1825; and was in 
force throughout the state the 2d October, 1825. 


Williams et al. vs. Holloway, 515 
22. According to the practice in this state, no replication is permitted ; 
consequently every averment in the defendant’s answer must be considered 
as denied; and the plaintiff is permitted to show, by evidence, that they 
are unfound:d in law and fact............ Muse, Syndic, vs. Yarborough et al., 521 


PRESCRIPTION. 


1. When the law of prescription is changed, after it has partly run against 
a debt, the time elapsed under the old law, in proportion to the whole term, 
is to be reckoned and applied to the prescription acquired under the new 
law, in proportion as the time elapsed under each law bears to each term: 
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a ee aS 








632 INDEX OF 


PAGE 
Thns, if the term of prescription is thirty years under the old law, and 


fifteen years has elapsed before the change, prescription is half gone; and 
the new prescription being ten or twenty years, five or ten years are 
required to complete it...........sscsscceceseees sienna Xanpi vs. Orso, 57 


2. Before the promulgation of the Louisiana Code, the 20th May, 1825, 
hypothecary debts were prescribed by thirty years, and under the Louisiana 
Code it is only ten years, or twenty if the creditor resides out of ihe state. 

So, where a debt became due and demandable the 24th May. 13810, and suit 
instituted the 4th June, 1835, the plaintiff residing out of the state: Held, 
that the debt is prescribed, ifteen years less four days having elapsed under 
the old law, and ten years and fourteen days under the Louisiana Code, 
which is more than half the new term, and completes the prescription....... ab. 


3. Prescription which has begun to run against the ancestor. is suspended 
at his death, until his minor heir arrives at the age of majority. 

Orso vs. Orso, 61 

4. Interruption of prescription by minority will be noticed in the Supreme 

Court, when it has not been pleaded in the inferior court, if it appears from 
the face of the proceedings..........ccscrcsccsscccccscscccrccscesees eonsereenena veiuy * i 

5. The prescription of chirographery debts was ten years by the Spanish 

laws, and in Louisiana before the adoption of the Louisiana Code; and 

since then it is five years, when these claims are evidenced by a bill or note. 
Mayor et al., vs. Ripley, 144 

6. So, in computing prescription on a promissory note, executed before 

the adoption of the Louisiana Code, the proportionate time elapsed under 

the former law, is reckoned in relation to the éen years prescription, and 
since, in reference to the five years............0.....ccccccccscsecccscescsssocersese - ib. 


7. The Lonisiana Code was promulgated and in force the 20th May, 
1825, and a note due the 26th March, 1821, was sued on the 10th May, 
1828; Held, that it is prescribed; four years and fifty-five days having 
elapsed under the ten years prescription before the code, wanting only ten 
hundred and sixty-eight days to be complete under the new law, reducing 
the time one half. And ten hundred and eighty-five days having elapsed 
since the code, and before suit, which is seventeen days more than is 


FOQUITOD 2... c0ccsrsercrcrccecccccccsoscccsssesseooes MiNi wieNwenNeN ib. 
8. The hypothecary action is barred by the prescription of ten years, 
after the right to sue has accrued.,.............00+ nesanien Lanusse vs. Minturn, 256 


9. Ina petitory action where the defendant holds by a title translative of 
property, and in good faith, after the lapse of ten years he will hold the 
property against a better title, by prescription acquirendi causd................ tb. 


10. So, where the title of the plaintiff is barred by prescription acquirendi 
causd, he cannot a fortiori enforce a real right or mortgage to the property, 
when the prescription liberandi causa is opposed to him........... Yeiveves ere 
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11. Actions on hypothecary debts, or for the price of slaves, evidenced 


by authentic acts according to the Spanish law, are only prescribed after the 
lapse of thirty years from the time the price or debt is due. 
Thompson. vs. Thompson’s Heirs, 324 


12. The prescription of ten years cannot be opposed to a claim fora tract 
of land, when the act of sale under which it is held, has not been recorded 
in the parish where the land is situated............. Duplessis vs. Boutté et al., 342 


13. Where a debtor cedes all his property, both real and personal, and 
afterwards sells a part of it, even though not on his bilan, such sale will be 
regarded as a nullity, being made of property the debtor had no right to 
sell, and will not support the prescription of one yeat...........0.ssseeeeeeeee 1b. 

14. Where heirs at law, of the age of fourteen years, at the time the 
testamentary heirs took possession of the ancestor’s estate, suffer five years 
to elapse thereafter, before instituting suit, claiming part of the inheritance, 
their claim will be barred by prescription. 

Conrad et al. vs. Thruston ; and others intervenors, 426 

15. The sheriff’s deed, as collector of taxes, without evidence of any 
assessment of the taxes, is defective in form, and will not form the basis of 
the ten years prescription of title....Baker vs. Towles’s Administratriz et al., 432 


16. But when the sheriff’s deed is supported by the assessment roll, 
showing the taxes were duly assessed, &c., the sale is valid and the purcha- 
ser’s title will support the ten years prescription............cesssceceeseeseteeeees 1b. 


17. The prescription of personal actions in this state, was ten years, 
before the promulgation of the Louisiana Code, in 1825, whether the 
parties were present or absent...............ccesseeceseeees Thompson vs. Scales, 560 


18. When the law is changed while prescription is running, it will be 
computed, and its benefits allowed under both laws, according to the prin- 
ciples established in the case of Goddard’s Heirs vs. Urquhart. 

6 Louisiana Reports, 659 


PRINCIPAL AND AGENT. 


1. Where owners assume to act for themselves as sole proprietors, they 
cannot afterwards say they were only part owners. Their acts will super- 
sede any proposition which had before been made by their agent ; for the 
agent cannot control the acts of his principal........ Palfrey vs. Stinson et al., 77 


2. Where promissory notes are sold at auction for less than their real 
amount, the maker, when sued on them, may show by testimony, that the 
purchaser became his agent, and bought them in for his benfit. On this 
showing, the notes will be decreed to be delivered to the maker on his 
reimbursing the purchaser the price he paid for them. 

Erwin vs. Duplessis, 543 


80 
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3. The plaintiff claimed a tract of land, which he says the defendant 
purchased as his agent, and took the conveyance to himself: Held, in an 
action to re-convey, that the receipt of the plaintiff to the defendant for 
part payment of the price at which the latter purchased, is evidence of an 
intention to ratify the sale..............ceeeeseeeeeseesseeeeMl\Donald vs. Catlett, 


4. A receipt for asum of money coupled with a quantity of sugar, which 
the bailee or agent promises to ship to a certain place, “ sell to the best 
advantage, and account to the bailor for the net proceeds ;” the money will 
not be considered as a deposit, a loan, or payment of an antecedent debt, 
but employed and laid out for the benefit of the bailor, and its proceeds to 
be accounted for by the agent or bailee....... eecasseescere Thompson vs. Scales, 


PROBATE COURT. 


1. Where an action was pending in the District Court for a different 
parish from that in which the defendant resided, and he died: Held, that 
the suit should be sent to the Court of Probates for the parish where the 
deceased had his domicil, and there prosecuted against his succession. 

Greig vs. Muggah, 


2. Where a succession is in the care of an administrator, and who is 
tutor of the minor hcirs, he is not allowed to accept it absolutely, and can 
only be sued or stand in judgment in the Probate Court.................0000006 


3. When all the proceedings in the mortuaria are closed, the Probate 
Court of the parish where the succession was opened, is functus officio, and 
ap action of partition among the heirs may be brought in the parish to 
which the property of the succession has been removed by the testa- 
Ri vicsiensticcaniinweitienin Conrad et al. vs. Thruston und others, 


RATIFICATION—ser sALe. 


RECONVENTION. 


1. In an action for damages for defamation of character, the abusive 
words or slanderous epithets uttered in setting out the cause of action, 
cannot be made the basis of a demand in reconvention for damages. The 
damages claimed by one party are distinct and unconnected with those 
Gomannled Wy Tae CNT oases sc ccccsvesiesns siscnccecccressssoeccssees Keene vs. Relf, 


2. But where a demand in reconvention for damages is set up,and grounded 
on the slanderous epithets and words contained in the petition, and the 
plaintiff justifies and joins issue with the defendant upon the matters alleged 
in reconvention, the action may be maintained, and the plaintiff cannot 
afterwards have the reconventional demand stricken out 


COP ee eee ee wen e ee eresee 
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3. A joint obligation, in which the plaintiff signed jointly with a partner- 
ship firm, cannot be set up as a claim in reconvention, against a demand of 


PAGE 


the plaintiff in his own right.............+ erereseccccsvecseese Morton vs. Graham, 449 


REVOCATORY ACTION—sEE acTIOoN. 


SALE. 


1. Where the evidence shows simulation in certain sales from the first 
vendor to his vendee, yet if the purchaser from this vendee was ignorant of 
the simulation, and the sale to him was a real one, it will be valid. 

Ferrari’s Adm’x. vs. Lambeth et al., 


2. In an action or claim for the rescission of a sale on the score of simu- 
lation, it is essentially necessary to put the party in mora, previous to the 
Bema Dent I sain cin creninitanattsininsimnsiasiniidsstehaicinsiiiadan eee 

3. An administrator is not bound to tender the balance of the price of a 
tract of land, to avoid being put in mord by the vendor’s plea for the 


rescission of the sale.. .........es0e0e atctdweeweses age Wieuxdvaucuadcdeattaeenecne 7 


4. The sale of a front lot does not carry with it the alluvion in its front; 
provided, that at the time of the sale, the batture was formed of sufficient 
height and magnitude to be susceptible of private ownership; and this is a 
fact proper for the finding of a jury............cceeesees -Cire et al. vs. Rightor, 


5. An agt of sale of immovable property is valid if legally proved, when 
it is made single, and only signed by the vendor. The acceptance by the 


—_ 


01 


ab. 


ab. 


140 


vendee may be proved aliunde........ Madison, f. m. c., vs. Zabriskie, f. m. c. 247 


6. The signature to a written instrument or act of sale is, valid, when 
made by affixing the ordinary mark of the party, if it is proved by the sub- 
scribing witnesses, or other legal evidence...............ceccccececsececcesccessees 


7. Parole evidence cannot be received to prove something different from 
what is contained in the written act of sale..............ceee eee ee evrevenmaniiih eee 


8. To require the vendor to allow that a sale of certain property in 
Common-street, as specified in the written act, was intended for the same 
kind of property in St. John-street, would not only be rescinding the 
first contract, but substituting a new one, without any written evidence 
NU si vce cnamnseasccisdeataramennvenninnaiuaiiininn ecacnnesesnreutantiptanilinliiiien eves 

9. The purchaser from a vendee cannot demand a rescission of the sale 
to him, when sued by the vendor for the property ; he is only subrogated to 
the action of warranty, and not to any action of nullity or rescission for the 
non-delivery of the thing to the vendee, and who sold the same thing to 


ib. 


wb. 


ab. 
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10. Third persons in possession are not bound to prove by counter-letter, 
the simulation of a contract of sale between others, who claim the property, 
but may make good the allegation by any other legal evidence. 

Gravier’s Curator vs. Cullion et al., 


11. Where simulation in a sale is charged by the possessors of property, 
and who were not parties to it, the jury will be supported in their verdict, 
finding the simulation, by presumptive and circumstantial evidence.......... 


12. Where certain property has been adjudicated to the last and highest 
bidder, at probate sale, he cannot excuse himself from complying with the 
terms thereof, on the ground that the proceedings of the Probate Court, in 
ordering the sale, were irregular as regards the interests of minors con- 
cerned, when he has obtained a monition cenfirming the sale. 

Saulet’s Heirs vs. Ogilvie, 

13. Where the sale of a tract of land was made by the parish judge, on 
the authority of a private agreement between the plaintiff and defendant, 
and it was adjudicated to the former who refused to comply with the terms, 
the judge immediately put it up the second time, and the defendant pur- 
chased it: Held, that the first sale was a revocation of the authority of the 
auctioneer to sell, and that the second one is null........ Vinelle vs. Brulard, 


14. A person for whom a sale is made by an agent intrusted with the 
property, should affirm or disavow it once, on being notified of it. His 
silence should be considered as a ratification............. ...- Pills vs. Shubert, 


14. Where A conveys to B, certain slaves in South Carolina, conditioned 
that they shall be delivered up at the end of two years, if required ; or that 
in the mean time they might become the property of B, on his paying the 
price stipulated: Held, that this is not a sale so as to vest the property in 
B, aid make it liable while in his possession, and after removal to this state 
for his debts....... Be oe Wewsa tae Snccesscese Bisseswosecsoes M- Burney vs. Flagg, 


15. Slaves conveyed in trust in South Carolina, for the use of the wife, 
and at her death to her children : Held, that at her death they vested in the 
children under the trust, and were not liable for the husband of the wife’s 
debts, although constantly in his possession before and after his removal to 
this state............... aha ine eetiiamaresennneaNiNH Youngblood et al vs. Flagg, 


16. Where the plaintiffs proved their cattle had been sold by another, 
without authority, and found in the possession of the defendant, they had 
judgment in the alternative for the same cattle, or their value. 

Perryman et al. vs. Demaret, 

17. Where mortgage creditors of a tract of land, sold by the mortgagor, 
enter into a consent rule, together with the third possessor, that it be sold 
on a particular day, and on certain conditions; the proceeds to be divided 
according to the rights of the parties; and the auctioneer does not sell it 
until two months after the time specified, but conformable to the condi- 
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tions in other respects, the purchaser will hold as against these creditors. 
They cannot have the sale rescinded on the ground that it was not made 
agreeable to the consent rule...............ccecceees Hudson, Syndic, vs. Bodin, 


18. Where a planter sells his sugar crop, on his plantation, for a certain 
price, and at the same time apprises the buyer that his agents in New- 
Orleans, have authority and directions to sell it, the contract of sale is 
made under an implied or tacit suspensive condition, and the seller is only 
bound to comply in case his agents have not sold in the mean time. 

Durrive et al. vs. Frére, 

19. Where the sales of certain slaves are by public act, in due form of law, 
having the appearance of verity and good faith on the face of them, and 
the vendee afterwards mortgages these slaves to his creditor, who is igno- 
rant of the fraud practised by the vendee upon his vendor, in acquiring 
them, the mortgagee’s right will not be affected by the fraud between the 
original parties..................Fosler’s Heirs vs. Foster’s Administratriz et al., 


20. The plaintiff claims a tract of land, which, he says, the defendant 
purchased as his agent, but took the conveyance to himself: Held, in an 
action to re-convey, that the receipt of the plaintiff to the defendant, for part 
payment of the price at which the latter purchased, is evidence of an inten- 
Sheree ee I ie iii ins cesenesinteinsiccscnaiaentinentiin M:Donald vs. Catlett, 


21. After a partition by sale or licitation, among heirs of full age, 
ordered by the Probate Court, and one of them purchased the property in : 
Held, in an action to recover back the property by the other heirs, on 
account of irregularities and nullities in the sale, that acts amounting to a 
ratification, preclude a recovery, without inquiring into the nullities, ete. 

Baham et al. vs. Baham, 


22. If the seller is not bound in a contract of sale to make the transfer 
of the property to the vendee before the price is paid or tendered ; or that 
the transfer and payment be simultaneous ; still he is bound previously, to 
exhibit a valid and unincumbered title before he can call on the vendee for 
performance of his part of the contract.............. cceceeseees Noe vs. Taylor, 


23. So where A sells to B a tract of land, and stipulates to make a title 
in fee simple, on a particular day, and that B forfeits a sum already paid if 
he fails to comply with his part of the covenant, i. ¢. pay the price: Held, 
in an action to recover back the forfeiture, that it was the duty of A, first 
to show that his titles were good and free from incumbrance, before he 
could call on B for payment, or for a tender or consignment of the money 
and notes set out in the contract 


SALE FOR TAXES. 


1. The sheriff’s deed, as collector of taxes, without evidence of any 
assessment of the taxes, is defective in form, as it does not show the warrant 
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of the collector to sell, and is not translative of property which will form 


the basis of the ten years prescription. 


Baker vs. Towles’s Administratrizx et al., 432 


2. But where the sheriff’s deed is supported by the assessment roll, 
showing the taxes were duly assessed for the year the sale was made, and 
proper notices given of the sale, the purchaser will acquire a good title, 
which will support the prescription of ten years.............ceccsceeeseceeencers 

3- Testimonial proof is admissible to show that advertisements of sales 
for taxes were inserted in newspapers, and posted up at the usual public 
I i icsiin stint sctniincsnccstisuiioniininnniiaiinianitnnciaianaian 


4. Sheriff’s deeds of sales for taxes, are not required to be recorded, to 
have effect against third persons, by the provisions of the Registry Acts of 
1810 and 1813, or by the Civil Code of 1808..............ccccceecsceccenscevesceee 


SEIZURE AND SALE. 


1. When there has been no previous demand and notice to the third 
possessor of mortgaged premises, an order of seizure and sale cannot be 
I kcintiditinninincmuniiinnnmenviente Barrow vs. King, 


SERVITUDES. 


1. The proprietor of an adjacent estate cannot claim the right of way 
over his neighbor’s land, by prescription; because this right, from its 
nature, is discontinuous, or interrupted. It needs the act of man to be 
exercised. Interrupted servitudes can be established only by a title. 

Broussard vs. Etie, 


2. A proprietor, whose estate is surrounded by his neighbor, may claim 
the right of passage over the land of the latter; but this right he must 
acquire by obtaining it from the owner of the estate, which is to allow it, or 
contradictorily with him, designating the place on which it is to be exer- 
cised, and the amount of the indemnification................cccccceceecscececceees 

3. The owner of an estate claiming a servitude on, or in exercising a 
right of passage over the enclosed lands of his neighbor, to the public road, 
does not thereby render himself liable to a suit, and give such claim for 
indemnity to the other, as if exercised within thirty years, will be barred 


by prescription...........cecccscsssssesssevsccscssecs socerevevcsccesscesessssssersseseens 


SEQUESTRATION. 


1. A sequestration may be ordered when the plaintiff sues for a partition 
of movable property, either in kind or by licitation, if he swears he verily 
believes the defendant will send the property out of the jurisdiction of the 


ab. 


ab. 


ah. 
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ab. 


ab. 
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2. The perishable nature of property furnishes no reason why it should 
not be sequestered. It may then be sold, and the proceeds deposited in 
COUFE.... ..occrccccseccccccccececsecccccoesoresecons -coteseceetbssecbeeapustennenmensedacesete ib. 


3. A sequestration should not be set aside, because the petition did not 
set forth the place of residence of the defendant. Such a defect of mere 
form may be cured by amendment instanters......sccecsecesecesssee sseseeseeees ab. 


SHERIFF'S SALE. 


1. Where judgment was obtained against the defendant for the first 
instalment of the price of property, directing so much of it to be sold for 
cash as will satisfy the judgment, and the remainder on a credit to corres- 
pond with the other two instalments of the price not due, and the sheriff 
sold the whole on twelve months’ credit, and took bond: Held, on an 
application by the purchaser for a monition to assure the sale, that it was 
null and void, not being in conformity to the judgment, and was set aside 
on the opposition of the judgment debtor.................... Rice vs. Schmidt, 76 


2. A sheriff’s deed of sale, not recorded in the parish where the land is 
situated, will not have effect against a subsequent purchaser in good faith 
from the original proprietor, and who is in possession of the premises. 

Perron vs. Maillan, 489 


3. The first purchaser, by permitting the former owner to remain in 
possession, and giving no public notice of his claim, thereby gives him 
power to alienate as the true OWNET.............c.ccescccscescssecesccsecccecercsece ib. 


SLAVES AND SLAVERY. 


1. The plaintiff claimed a slave in the possession of the defendant; had 
him sequestered and detained in jail pendente lite. The slave died, and 
the evidence was insufficient to show he died of a disease contracted in 
prison; but showed, conclusively, he did not belong to the plaintiff: Held, 
that the loss of the slave was to be borne by the defendant, but he was 
entitled to recover the value of the services or hire, from the date of the 
sequestration until he died..............cecceeeeeeseeeeeeee Rodriguez vs. Vassant, 165 


2. Where the master of a steamboat took a slave to bring her to New- 
Orleans, and failed to deliver her, but detained her for another trip, and the 
slave was lost: Held, that in an action for the value of the slave, the 
owners of the boat were liable for the amount, at the time and place of her 
delivery, and no more. No posterior act could increase or diminish this 
HOD cosscsceccrescccresececcestoossesseesesvenes Burke, f. w. c. vs. Clarke et al., 206 


3. A slave, brought into the state of Ohio, whose constitution and laws 
forbid slavery and involuntary servitude, and placed on service by his 
owner, to an inn-keeper, becomes free and emancipated by the operation 
Os ac idicd accheka adsstia tins nc iste Frank, f. m. c. vs. Powell, 499 
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4. Every man is presumed to have consented to the necessary and legal 


consequences resulting from his removal to another state, under the 
I I iss ccctiininscsccceninoncinditicsialitidiigins SOL re Corer ib. 
5. It is from the intention of the owner to remove and reside with his 
slave in a fiee state, that the emancipation results, immediately on such 
removal..... passes nce sasSinvedienerstaecuasethans shenuneeinewersene ciscaisdodtsuseucteaestees . tb. 


wi STEAMBOAT OWNERS. 


1. The owners of a steam-boat carrying gogds and passengers, are bound 
in solido, as commercial partners, for all losses happening by the fault of 
the master, even in their absence.............. Burke, f. w.c. vs. Clarke et al., 206 


2. So, where the master took on board a slave, to deliver her, on his 
arrival at New-Orleans, and failed, but retained her for another trip, and 
she was lost: Held, in an action to recover the value of the slave, that the 
owners were liable for the amount, at the time and place of delivery, and 


no more..... BRS eae eases casas eases weutes ae Waciee ted avwauoucasieucnar codausesees ib. 


SUCCESSION. 


1. The right of indemnity accompanies the right of property. So, where 
a person has a claim on government for meritorious services rendered, or 
losses incurred, and dies before a treaty or law is made, affording relief, and 
compensation is subsequently decreed or given, it will be assets, and dis- 
tributed as such in the hands of the administrator. 
Hall vs. Emmerson’s Curator and Heirs, 1 


2. A person who, in his life time performs services useful to government, 
is considered as having an equitable claim or right to remuneration. This 
right is susceptible of being transferred or assigned, and at his death it 
makes a part of his succession, and the inheritance of his heirs, which is 
eT EE ee rere her eae ab. 


3. So, where congress passed a law ordering a certain sum of money to 
be paid to the legal representatives of a deceased person, for meritorious 
services rendered by him in his life time: Held, that it passed to his curator 
as the legal representative, standing in his rights by authority of law, and 
liable in his hands for the debts of the succession...........cceccceceeeserceescees tb. 


4. The want of mention in the inventory, of the residence, ages and sex 
of the appraisers and witnesses to it, and that it was made in the presence 
of the attorney for the absent heirs, are not causes of nullity, which will 
invalidate it when it is signed by the attorney of absent heirs, and the 
appraisers and witnesses............ Michel’s Heirs vs. Michel’s Curator et al., 149 
5. The objection, that property of a succession was sold for less than the 
appraised value, will not be received when the nullity of the sale is not 


ee Ce i sineicciscs cccvcrvsesncnsrsnsrciseyecisvessnatesesuasvasncvemaie ib. 











PRINCIPAL MATTERS. 641 
PAGE 
6. The sale of the property of a succession where the heirs are absent, 


must pursue the form of law, prescribed for its alienation, or it will be 
annulled. A sale by the register of wills, is null, without the order of the 
judge of probates............coisiccserrcecceses ‘ncaniedisaidinihliinnnianiea tania an 


SURETY. 


1. If the president of a bank gives a certificate to a clerk on dismissing 
him from service, expressing his satisfaction with his good conduct, it does 
not discharge the sureties from liability, on discovering, afterwards, that 
the clerk had embezzled the funds of the bank. 
Union Bunk vs. Forstail et al., 211 


2. The surety cannot maintain an action against his principal, on certain 
notes executed by them toa third party, which are not due, and have not 
been paid by him at the time of instituting suit.............. Forest vs. Shores, 416 


3. When a curator’s bond is forfeited by the failure of the principal to 
pay over moneys to any of the creditors placed on the tableau, and ordered 
to be paid, such creditor may immediately institute suit on the bond, 
RE GQ isiitticcs stircrtincinmices Parmlee & Baker vs. Brashear, 329 


TUTOR. 


1. According to the provisions of the Spanish law, the surviving mother 

was not the naturai tutrix of the minor children: the father had the right 

to appoint a curator ad litis, to the minors, and to name a tutor in his will. 
Orso vs. Orso, 61 


SUBROGATION. 


1. Where the endorser pays a note secured by mortgage, even after 
protest, and for which he was bound as surety, a legal subrogation clearly 
results from the payment. On presenting authentic evidence of this pay- 
ment, he is entitled to an order of seizure and sale of the mortgage premises. 

Tulane vs. Willeoz, 50 


TITLE. 


1. Where the plaintiff shows a conveyance of the property in contest, by 
an act of sale from an agent of the United States, of prior date to the 
patent under which the defendant claims, but fails to show the authority of 
the agent, there should only be judgment of non-suit. 
Culliver vs. Garic et al., 88 


2. The conveyance of the government agent, of prior date, divests the 


United States of all title, and which it could not take from the purchaser, 
either by a subsequent act of congress, or a patent from the president........ ib. 


8] 
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3. In an action of jactitation, or slander of title, the defendant must either 
deny the slander,,which would be a waiver of title, or admit the allegation 
and aver his readiness to bring suit. The court would, in such alternative, 
either proceed to investigate the facts of the slander and give damages, or 
order suit to be bronught......,......0.:..cecccecees Proctor vs. Richardson et al., 


4. The title by which land is held, has no effect as to third persons, when 
it is not recorded in the parish where the land is situated, according to the 
tii scinicnisilvn’s iattrne: eesmllabcdalidbiaset preaee Duplessis vs. Boutté, 


5. Having a title, the cutting wood, which, without. one, would amount 
to a trespass, must be regarded as an act of ownership and possession. 
Baker vs. Towles’s Administratriz et al., 


USURY. 


1, Usury necessarily involves a loan, or forbearance of payment ; nioney 
given for the loan of money. An obligation to be tainted with usury, must, 
in its inception, be based upon a loan of money above the legal rate of 
RNS sits siiiascammnennionnececsnetanuellh Norwood vs. Waddell et al., 


2. The sale or giving in payment of a note, at a greater discount than 
the interest allowed by law, is not usurious or illegal, as between the 
holder and endorsers, when it is transferred by delivery without endorse- 


WAGES. 
1. The undertaker who was employed at a stipulated price, by the day, 
to remove a steam-boat from asand bar, was held to be entitled to his 


wages, although he failed in his undertaking..........Salter vs. Tourné et al., 


2. Where an overseer abandons his employer before the end of the year, 
on pretence of sickness in his family, when he is not prevented, personally, 
by bad health, from performing his duty, he will lose all the wages he has 
Co eee Suipees esses Prat ete ess csisienes Hays vs. Marsh, 


WILL. 


1. A witness to a will who does not understand the language in which it 
is written, is incompetent to attest it. It is impossible he can compare 
what is written by the notary with that which was spoken by the testator. 

Hebert’s Heirs vs. Hebert’s Legatees, 


2. Incapacity or incompetency of witnesses to a will, is not limited alone 
to the classes of persons enumerated in article 1584 of the Louisiana Code. 


3. In an action of revendication, persons claiming to be instituted heirs 
under a will, alleged to be lost or destroyed, will not be allowed to prove 
its existence, loss and contents in the District Court, when it has never 
been established and admitted to probate.............Clappier et al. vs. Banks, 


PAGE 


186 


342 


491 


ab. 


99 


369 


361 


ab. 


593 











PRINCIPAL MATTERS. 643° 


WITNESS. 


1. Where a witness testified, on being shown the note sued on, that he 
had seen the signature of the endorsers to notes and accounts, and believed 
the endorsement to be their signature; but has seen it so seldom that he 
cannot swear positively, having never seen either of them write. He 
believes the signature of the firm on the note is by M., who, he learned, 
always signed the firm of M. & P., and he has seen notes signed by the firm 
pass without dispute, and he would have taken this one himself as endorsed 
by them: Held, that this evidence is insufficient to prove the endorsement. 

Thatcher et al. vs. Goff et al., 


2. A witness testifying to a signature must have seen the party sign, or 
received letters, or paid bills which were afterwards acknowledged ; or had 
some other equivalent means of knowledge derived directly from the act or 
party, as to his signature, to enable him to prove it 


3. A person cited in warranty, is an incompetent witness for the plaintiff, 
because he stands as a real party in interest to warrant the defendant’s title. 
Gravier’s Curator vs. Cullion et al., 


4. Where the answers of the plaintiff to interrogatories of the defendant 
are corroborated by very strong circumstances, they will outweigh the testi- 
mony of two witnesses, who might have mistaken an hypothetical for a 
positive contract.............. a itedd san ctpuaessteetadnecaveaweeasrens Cox vs. Harding, 


5. A witness to a will who does not understand the language in which it 
is written, is incompetent to attest it. It is impossible he can compare what 
is written by the notary, with that which was spoken by the testator. 

Hebert’s Heirs vs. Hebert’s Legatees, 

6. Incapacity or incompetency of witnesses to a will, is not limited alone 
to the classes of persons enumerated in article 1584 of the Louisiana Code, 

7. The notary who protests, is a competent witness to prove the dishonor 
of a note, and that due notice was given to the endorser. 

M' Donough vs. Thompson et al., 
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